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Poorly Crafted Wellness Programs Could Make Employers Sick

By Abigail Rubenstein

Law360, New York (March 07, 2012, 6:48 PM ET) -- Businesses are turning to wellness programs to curb 
health care expenses, but programs that aren't carefully crafted can open employers up to costly privacy 
and discrimination litigation, attorneys say.

Wellness programs can lead to big savings for employers by targeting behaviors that can cause 
conditions that drive up their health care expenditures. But programs that give employers too much 
information about their employees can leave employers vulnerable to claims that they have violated the 
Health Insurance Portability and Accountability Act, the Americans with Disabilities Act, the Genetic 
Information Nondiscrimination Act, and state privacy and nondiscrimination laws, experts say.

“Employers really can open themselves up to a litigation minefield if they do not properly craft their 
programs in a legally compliant way, with a particular focus on discrimination and privacy issues,” 
EpsteinBeckerGreen's Kara M. Maciel said.

Still, Maciel told Law360 that even with the potential pitfalls, wellness programs can be a boon for 
employers.

“Wellness programs have very positive effects, not just in the reduction of health care costs but also in 
terms of employee morale,” she said.

And the health care reform law includes provisions that may encourage even more employers to set up 
wellness programs.

Beginning in 2014, the Patient Protection and Affordable Care Act will permit employers to boost the 
rewards they can offer their workers for participating in a wellness plan.

Under HIPAA, employers can currently reward employees with lower premiums that reduce by 20 
percent the cost of employee-only coverage under their health plan. The PPACA will expand that 
provision by permitting employers to offer incentives of up to 30 percent of those costs, and it could 
even hit 50 percent if the secretaries of labor, health and human services, and treasury approve.

But incentives outside those specific guidelines are one of the areas in which even employers with the 
best intentions can find themselves running afoul of the law, attorneys say.
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Employers should provide incentives to their employees for participation in a wellness program to make 
the program work, but under the ADA and GINA, participation in an employee wellness program must 
be voluntary. Many employers opt to provide inducements like discounted gym memberships or gift 
cards, but experts say just how large an enticement the employer is allowed to offer before a program is  
no longer considered voluntary has not yet been defined.

Staying within the HIPAA guidelines and not offering an incentive worth more than 20 percent of the 
employee's contribution to their health coverage is a good start for avoiding claims under discrimination 
laws, but there is no guarantee for employers because there has not been an explicit statement from 
the U.S. Equal Employment Opportunity Commission on how much is too much to offer as an incentive 
under the ADA, according to Tim Stanton of Ogletree Deakins Nash Smoak & Stewart PC.

“If you give away a $25 gift card to Home Depot, does that make it not voluntary?” Stanton said. “The 
EEOC hasn't really given us much to work with. ... There have been a few letter rulings, but nothing 
comprehensive and nothing that applies to everybody.”

The lack of a bright line rule means even small financial incentives have the potential to push a program 
into dangerous territory, attorneys say.

“An employer needs to think about whether it is worthwhile to give a $25 dollar gift card as an incentive 
when that could lead to a very expensive lawsuit,” Maciel said.

Employers that do choose to give out such incentives should make sure the incentive is available even if  
an employee does not complete the program's health risk assessment, so an employee can choose not 
to divulge certain information, she said.

While the question of appropriate incentives is one that can land employers in hot water, the health 
information that employees provide as part of a health risk assessment can also present problems for 
employers under HIPAA's privacy rules, the ADA's confidentiality provisions, GINA and state privacy 
laws, experts say.

Even initiatives focused on seemingly innocuous health goals such as smoking cessation, curbing alcohol 
consumption or weight loss can give employers data on their employees that could engender claims 
under state laws, attorneys say.

Many states have laws that prohibit discriminating against employees on the basis of lawful off-duty 
conduct, so if it is lawful for an employee to smoke cigarettes, an employer must be careful not to take 
actions such as terminating an employee for failing a nicotine test taken as part of a wellness program, 
Maciel said.

The issue becomes even thornier for employers when a health risk assessment asks for information 
about health status, which could spur an ADA claim, or family history, which could lead to problems 
under GINA.

One way for employers to protect themselves from accusations of misusing information gained through 
a wellness program is to never have the information in the first place, according to Bob Christenson, 
chair of Fisher & Phillips LLP's employee benefits practice group.

Christenson suggests outsourcing the running of the wellness program to a medical provider or 
consultant, and says employers must communicate with employees to make sure they understand that 
any information they provide will not be shared with the employer.



If the employer does have its own employees, such as a company nurse, collecting the information, it  
should be sure to erect a firewall between those who are working on wellness issues and those who are 
making employment decisions, Christenson said.

“Nothing good can come of the employer having the information,” Christenson said. “There are two 
things that can happen: Either the employer does the wrong thing and uses it to make employment 
decisions, or the employer does nothing with it but the employee has ammunition to say [it] did.”

Even after they have ensured that participation in the program is voluntary and taken steps to protect 
confidential information, employers should keep in mind that the same laws that govern health benefits  
also apply to wellness programs, experts say.

“Corporate wellness programs amount to health care, and when you're providing health care to 
employees, that's what an [Employee Retirement Income Security Act] benefit plan is,” Stanton said.

As such, employers must make sure the plans comply with the same ERISA rules that they already follow 
for their health plans, including providing for a continuation of coverage for a period after the end of 
employment and giving employees a summary plan description, Stanton said.

A program drafted and implemented with an eye toward carefully staying within the bounds of all these 
laws, complex though they are, is likely to benefit both the employer and the employees, attorneys say.

“Wellness programs are a chance for companies to offer services and programs that employees 
appreciate and companies feel good about providing,” Stanton said.

--Editing by Elizabeth Bowen.
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